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opinion, on the other hand, adhering, it would seem, more closely to 
the general rule insisted upon a strict interpretation of the exemption 
and argued that a license tax being a very different thing from an 
ordinary or property tax should not be held to be within the exemp- 
tion since such intention of the legislature was not clear, nor should 
a tax which will ultimately be paid out of the capital be held on that 
account to be necessarily a tax on capital, for if that were so no tax 
of any description could be imposed upon a corporation which would 
not be a tax on its capital. 

The "capital" of a corporation according to the better economic 
view and the one most commonly held by the lay mind, and on that 
account the one that was most probably in the mind of the legisla- 
ture, consists of the property, cash, and other assets with which the 
corporation carries on its business and does not include the permis- 
sion or franchise to carry on that business. Taylor on Private Cor- 
porations, § 744a. Accepting that definition as being the one 
intended by the legislature in the principal case, the tax in question, 
being a tax on the franchise of the bank, would not be a tax on its 
"capital " and would not therefore come within the exemption. Add 
to this the further fact that a license tax differs radically from a prop- 
erty tax, Hamilton Co. v. Mass. (U. S. 1867) 6 Wall. 632, and remem- 
bering that any exemption should be strictly construed, it would seem 
that the court could, under the facts, have more properly reached a 
different result. 



Treasure Trove — What appears to be the first reported controversy 
in this country over the possession of " treasure trove " arose recently 
in Oregon. Two boys while engaged in clearing out a hen-house on 
defendant's premises unearthed a rusty can containing §7, 000 in gold 
coin. They exhibited their find to defendant who took possession 
and bestowed a gratuity of five cents apiece upon the discoverers. The 
latter, however, subsequently sued in trover and the court supported 
their claim to the possession, applying the ordinary common law rule 
which sanctions the retention of lost property by the finder as against 
everyone but the former owner, Danielson v. Roberts (1904 Or.) 74 
Pac. 913. 

General jurisprudence distinguishes clearly between property which 
has been lost i. e. casually and involuntarily placed beyond the con- 
trol of the owner, and treasure trove which is defined as an object of 
value which has been hidden for a very long time so that the owner is 
at present unknown. The former class of property has an owner in 
whose interest the finder is allowed to assume possession, while trea- 
sure trove is placed in the category of ownerless things to which an 
original title may be acquired on the principle of occupation. Early 
Roman law bestowed title to the whole hoard upon the finder. Em- 
peror Hadrian introduced an equitable modification, which has been 
incorporated in the present codes of France, Germany, Spain and 
Louisiana, to the effect that one-half of the treasure should go to the 
owner of the place of discovery. But if the discovery be the result of 
deliberate search the land owner is entitled to the whole, except in 
Germany where the element of accident is not a condition of the find- 
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er's right The doctrine seems to be deemed of some importance on 
the continent and has been fully worked out in relation to the rights of 
mortgagees, lessees, tenants in common and defrauded vendees. See 
La Grande Encyclopedic — Title Tresor. 

Under the influence of the feudal system both in England 
and on the continent the title to treasure trove was held to vest 
in the lord of the soil. Bracton Bk. 3, T. 1, 2 Ch. IV; Grotius, 
Bk. 2 Ch. 8 § 7. On the continent (Bk. 2, Ch. 8 § 7) the Roman rule 
later came to prevail; but in Great Britain the right to treasure trove 
established itself as a prerogative of the king and as such it exists down 
to the present day. Attorney General v. Trustees of British Museum 
[1903] 2 Ch. 598. There is no decided case in this country recog- 
nizing that any of our commonwealths have succeeded to this prerog- 
ative right. The prevailing feeling seems to pronounce against it 
though the penal code of New York makes it a misdemeanor " to 
conceal or appropriate lost treasure belonging to the state by virtue 
of its sovereignty." 2 Kent Com. 358. It is still an open question 
therefore whether an individual in this country can retain treasure 
trove against the state. There has been, however, a radical statutory 
development on the subject of the disposition of lost property. Ameri- 
can common law accords the possession of this to the finder, regard- 
less of the place where it may be found. Bowen v. Sullivan (1878) 
62 Ind. 281; Durfee v. Jones (1877) n R. I. 588. But the typical 
state code directs the finder to turn the article over to a local official 
under penalty of forfeiture of double value. If after advertisement no 
claimant proves within a year the owner's title is divested and goes in 
California, Missouri, Indiana and Montana to the finder; in Connec- 
ticut, Illinois. Iowa, New Hampshire and Vermont to the county, and 
in Maine, Massachusetts, Michigan, Oregon, Washington and Wis- 
consin one-half to the county and one-half to the finder. Such a 
statute being against common right will be strictly construed and has 
been held not to apply to property voluntarily hidden away. Sovem 
v. Yoran (1888) 16 Or. 269. Treasure trove then is not governed 
by these code provisions and in a state like Connecticut, lost goods 
may be claimed by the county while treasure trove may not be. In 
the principal case where the question was simply as to the right to 
the possession as between the parties, the distinction between property 
that has been lost and treasure trove is properly entitled to little 
weight. No Anglo-Saxon court would declare a division of the spoil, 
and the analogy of lost property is close enough to secure the finder 
in his possession. But were the issue to arise between the finder and 
the state the distinction might be pivotal. There is a solid distinction 
in legal logic and tradition between property in the two situations, an 
appreciation of which would furnish the finder of treasure trove in 
any jurisdiction with a defense to proceedings instituted by the state 
unless the court found that lost treasure under our political system is 
to be regarded as a part of the state revenue. 



Equity Jurisdiction to Specifically Perform Parol Contracts 
in Relation to Land. — The Courts have based the jurisdiction which 
equity has assumed over certain parol contracts relating to land not- 



